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Summary:

The paper first identifies that national food laws have acted and can act as non-tariff barriers to trade.  Attempts to bring about food law harmonisation in the EU are then reviewed.  Finally, attention is given to the issue of food law harmonisation in the context of the proposed enlargement of the EU to include Central and Eastern European nations.

Anotace:

Příspěvěk v prvé řadě konstatuje, že národní zákony o potravinách fungovaly a fungují jako mimotarifní bariéry obchodu. Pokusy  o harmonizaci zákona o potravinách v EU jsou tedy podrobovány revizi. Pozornost je  dále věnována také otázce harmonizace zákona o potravinách v kontextu navrhovaného rozšíření EU o země Střední a Východní Evropy.
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Introduction

Agricultural economists have long recognized:

1.
That different national food regulations and standards, while setting out to achieve the 
same objecives, may impose heavier costs on manufacturers (and hence society) 
because of the difficulty of achieving optimum production runs and thus economies of 
scale.

2.
That national regulations act, intentionally or unintentionally, as non-tariff barriers and 
thus impede the access of the lowest cost producer to the markets of its partner 
countries.

3.
That national regulations, when considered in the context of the oligopolistic or 
monopolistic nature of many national markets, enable excess profits to be earned 
through price discrimination, to the extent that parallel importers are not able to 
perform an arbitrage function.

In this respect, Hillman's seminal, if somewhat dated, work (Hillman, 1978) is still worth reading.  If different national food regulations and standards are generally undesirable, then the question arises as to what should be done about them.  The answer in the EU's case has been a series of progressive attempts to bring about the harmonisation of food law.  The rest of this short paper reviews these attempts at harmonisation and considers likely future developments in this area, including the consequences of EU enlargement.

The origins of food law harmonisation

Early attempts by the Commission of the European Communities (CEC) to bring about food law harmonisation included, in 1962 a directive on food colourings, in 1963 one on preserving agents and in 1964 directives on intra-Community trade in cattle and pigs and in fresh meat (Barthelemy, 1976).  The legal basis for these directives was Article 100 of the 1957 Treaty of Rome, which states:

"The Council shall, acting unanimously on a proposal from the Commission, issue 
directives for the approximation of such provisions laid down by law, regulation or 
administrative action in Member States as directly affect the establishment or 
functioning of the common market."

Using this approach, the CEC had, by 1969, drawn up a long list of foodstuffs for harmonisation.  Progress was, however, slow and by 1985 only two-fifths of the programme planned for the period from 1969 to 1973 had been completed (Ministry of Agriculture, Fisheries and Food, 1997).  The reasons for this delay are manifold, but include the complexities of national legislation, the slowness of the decision-making process at the European level and the need for unanimity on the part of the European Council of Ministers (ECM) to adopt a directive.

In addition to the measures just described, rulings by the European Court of Justice (ECJ) also played an important part in the development of food law harmonisation.  The most significant ruling, in 1979, was that concerning the French blackcurrant liqueur called Cassis de Dijon.  At the time, Germany was prohibiting the import of this liqueur because its alcohol content was less than that required by German legislation on fortified wines.  Drawing on Article 30 of the Treaty of Rome, the ECJ ruled that the import ban must be lifted as this article states:


"Quantitative restrictions on imports and all measures having equivalent effect shall, 
without prejudice to the following provisions, be prohibited between Member States."

The significance of the Cassis de Dijon case was that it established the principle of mutual recognition, implying that products which have been lawfully produced and marketed in one Member State must be accepted if exported to another Member State.  For the interested reader, a detailed account of this case can be found in CEC (1980).

The judgement in the Cassis de Dijon case was especially important for two reasons: first, a number of barriers to intra-Community trade, arising from differing national legislation, disappeared as traders took advantage of the principle of mutual recognition; and second, the CEC was encouraged to revisit the issue of food law harmonisation afresh and take a new approach.

The new approach to food law harmonisation

The CEC's new approach was encapsulated in a communication dealing with the completion of the internal market issued in 1985 (CEC, 1985).  This communication recognized fully the significance of the principle of mutual recognition and stated that further EC legislation on foodstuffs would be limited to that justified by the need to:

-
protect public health;

-
provide consumers with information and protection in matters other than health;

-
ensure fair trading;

-
provide for the necessary public controls.

The likelihood of adoption of CEC proposals was also reinforced by a new article, Article 100A, added to the Treaty of Rome by the 1986 Single European Act.  This article substituted qualified majority voting in the ECM for the unanimity rule.

Some twenty harmonisation measures in the food sector were proposed under the new approach, in the context of the aim to complete the internal market by the end of 1992.  These measures covered: labelling, presentation and advertising; additives; materials in contact with food; foods for particular nutritional uses; and enforcement mechanisms.  In addition to these measures, proposals to harmonise veterinary and phytosanitary controls were also brought forward.  Details of all of these measures, which are beyond the scope of this paper, can be found in Painter (1992).

At the time of writing, the author can report that most of the measures just described have been adopted, but what of the future?

The future

That the enlargement of the EU to include the Central and Eastern European countries is viewed by many in Europe as a political imperative can be taken for granted.  It is also reasonable to suppose that the food sectors of these economies will eventually face a situation in the enlarged EU where tariff barriers have been removed, non-tariff barriers have been harmonised out of existence and directives and other measures will be correctly interpreted and implemented at national level, or is it?  The answer is, probably, yes.  There are, however, dangers in supposing as much.  Principal among these is the possibility of the discriminatory application of those food safety, veterinary and phytosanitory controls which are still permitted.  At Member State level in the existing EU, where control is frequently delegated to local or regional governments, considerable differences can and do exist in strictness or interpretation between control authorities.  It can be argued that the scope for such discrimination to take place in an enlarged EU, whose new Member States will have yet more new languages and different administrative traditions, must be even greater and this begs the question of whether there is a solution to this potential problem.  The answer is a coherent legal system, a sound scientific basis on which to make decisions and good communication, coordination and cooperation.  In preparing for enlargement the EU must ensure that the resources needed to achieve these tasks are available, if difficulties such as the current BSE ("mad cow disease") crisis are to be avoided.
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